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BOOK REVIEWS 

American City Progress and the Law. By Howard Lee McBain. Published 
by the Columbia University Press, New York. 1918. pp. viii, 269. 

The title indicates very precisely the scope of the volume in hand. The" pur- 
pose of the volume is to discover the principles which, as derived by the courts 
from the fundamental law of the nation, of a state and of a particular city 
itself, control the extension of city activities into certain new paths. The 
general inquiry, as expressed in the preface, is this: "In what respects does 
the law as it now stands facilitate or obstruct the city in its endeavor to apply 
this or that new policy to the solution of an existing problem?" Fiscal, political, 
economic and other aspects of policies under discussion are considered only 
"so far as the views of the courts have been predicated upon one or more of 
these aspects." 

After a discussion of two general topics in this field — viz., legislative grants 
of home rule, and variations in the rule of strict construction of municipal 
powers — the book is devoted to an analysis of the legal rules affecting the par- 
ticular projects of most concern to those interested at present in the enlarge- 
ment and improvement of the city's services. To what extent and by what 
methods may a city control the smoke nuisance; regulate bill boards; limit 
the height of buildings; establish building lines; create zones for building 
or other regulations ; establish industrial and residential zones ; apply excess 
condemnation of land for protection of public improvements, financial profit, 
or other purposes; acquire and operate public utilities; control living costs; 
provide facilities for recreation and entertainment; promote local commerce 
and industry? The essential guiding legal principles relating to these questions, 
as well as questions incidental to them, are amply explained within the brief 
compass of 250 pages. The exposition is at all points clear and precise, and is 
nowhere needlessly technical 

Though holding the discussion strictly within the special province of the 
book, yet the author is able upon proper occasion to assume the attitude of 
critic or guide. Thus, for example, he is able at some points to point out incon- 
sistency or inexactness in the opinions of the courts, and at other points to 
suggest new constitutional grounds upon which to defend innovations for 
which more familiar constitutional supports have proved unavailing before 
the courts. 

The book is a highly useful and reliable aid for any one concerned with the 
promotion of study of city progress. For most new steps in a city's develop- 
ment not only popular opinion but the courts also must be persuaded. The 
volume gives the key to information that should save many attempted advances 
from mishaps which they would otherwise suffer before the courts. It should 
be observed also that the analysis of decisions which the book presents affords 
new evidence that the courts are not in all instances inflexible censors of public 
opinion, and that even the courts' law is, in the familiar words of the late 
Justice Brown, "to a certain extent, a progressive science." 

F. W. Cokes 

Yale University 

La Unificacion International de la Letra de Cambio. By Dr. Carlos C Mala- 
garriga. Published by J. La Jouane & Co., Buenos Ayres. 1916. pp. 280. 

Dr. Carlos C Malagarriga has published under this title a revised edition of 
the thesis which he presented for the degree of Doctor of Jurisprudence at the 
National University. 

[1098] 
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The volume begins with general considerations of the subject of uniform bills 
of exchange legislation and presents a detailed summary of the work done to 
bring this about The opinions of noted jurists such as de Parieu, Asser and 
Le Touze are set forth, and the proceedings of such congresses as those held in 
Hungary, Denmark and Germany from 1872 to 1875, are summarized. He 
refers to the twenty-seven articles which were agreed upon in the conferences 
of Bremen, Antwerp and Frankfort from 1875 to 1878, and dwells on the diver- 
sity of views, some tending to uniformity and others content with harmony in 
the law of bills of exchange throughout the commercial-law systems of Europe. 

The author gives close attention to the labors of the Institute of International 
Law founded in 1871, the International Congress of Commercial Law held at 
Antwerp in 1885, and that of Brussels in 1888. He emphasizes the failure of 
official action looking to the incorporation into the various national commercial 
codes of the model laws prepared at these congresses. Finally, he refers to the 
International Congress of Chambers of Commerce which met at Liege in 1905, 
and to the draft of bills of exchange rules approved by the International Law 
Association in 1008. He then takes up in great detail the work of The Hague 
Conferences of 1910-1912, so well known to all who have had occasion to study 
this subject 

In his second chapter Dr. Malagarriga analyzes, with the most conscientious 
citation of authorities, the general question of the uniformity of the law of bills 
of exchange, and declares himself in favor of uniformity, which he believes to 
be more advantageous than mere harmony. He then asks whether uniformity 
is possible. His answer rests upon a historical analysis, and he notes as among 
the causes of divergence between the laws on bills of exchange the following 
three points: 

1. Distinct commercial usage and tradition. 

2. Diverse sources of legal criteria for legislation. 

3. Strong differences between the legal theories of the jurists of different 

countries. 

Dr. Malagarriga himself accepts the view of Lyon-Caen, that the divergencies 
which exist between the laws on bills of exchange do not rest on fundamental 
grounds but are due merely to the fact that certain legislators have not had 
sufficiently in mind the changes in commercial usages surrounding bills of 
exchange, and have failed to observe that the reasons for the ancient rules on 
commercial paper have disappeared. Our author gives as his own conclusion 
that uniformity is in reality not only desirable but even possible (page 58). 

So far as the practical possibility of uniformity is concerned, the author 
recognizes the importance of these obstacles. First, in the United States and 
Great Britain, the long and elaborate development of jurisprudence and the 
effort to bring about local uniformity will make difficult any attempt to bring 
these two great commercial nations within the bounds of any international 
agreement If they were to accept such an agreement they would face the con- 
fusion due to a double system of laws on bills of exchange, domestic and inter- 
national. 

In the second place, there is no international legislative power capable of 
preparing through an agency of international committees uniform model laws 
to be submitted to national legislatures. (The so-called De la Grasserie plan.) 

Third, there is no international judicial power. De la Grasserie proposed the 
creation of an International Court of Cassation; and article 30 of The Hague 
Convention of 1912 offers a remedy, according to Dr. Malagarriga, by providing 
for future conferences concerning modifications of or additions to the conven- 
tion or the uniform rules. Nevertheless, Dr. Malagarriga is somewhat pessi- 
mistic and foresees that after this war there may develop among all the peoples 
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of the world an aloofness and a reserve towards all internationalist movements 
of the type so familiar during recent years of peace. In regard to this last 
observation we must differ vigorously with our author, for as a matter of fact 
international tendencies already show themselves to be diametrically opposite 
to what he has predicted. Indeed, if there were not to follow almost immedi- 
ately after this war an era of international co-operation and solidarity such as 
never has existed in the world, we should in truth have to abandon forever any 
idea of progress. 

In his third chapter, the last o"f part one, the author deals with the work of 
the various American congresses and conferences so far as they have been con- 
cerned with the uniformity of the law of bills of exchange. He emphasizes 
the failure of the Juristic Congress of Montevideo of 1889 to recognize clearly 
the program which it should have followed ; many were satisfied that this con- 
gress should aim merely .at harmony, and that in fact was the object of all its 
conclusions. In the same way Dr. Malagarriga feels obliged to criticize the 
fact that as between a universal program and a merely continental one, the 
Congress- of 1889 choose the latter. The author then mentions the Pan- 
American Conference of Washington (1890), of Mexico {1902), of Rio de 
Janeiro (1006), and Buenos Ayres (1910), and refers incidentally to the Latin- 
American Scientific Congress (1905). Somewhat irrelevantly the author then 
takes up the much debated question whether or not there exists an international 
law of the American hemisphere. He is very pessimistic as to the result of 
these Pan-American Conferences and says that their complete meaninglessness 
in no way corresponds with the words spoken by Dr. Victoriano Plaza at the 
Buenos Ayres Conferences of 1910, when that distinguished statesman declared 
that the sentiments of the American peoples were held in common and that they 
were led by the same aspirations and animated by the same ideals. 

If it be possible to deny the feasibility and desirability of an international 
law of the Americas, with democracy as the unifying basis for the hemisphere, 
on the other hand, a community of sentiment and ideals is recognized and can- 
not be underestimated because of differences of language, race, etc. If Dr. 
Malagarriga declares: 

"America should endeavor to preserve as fundamental truths and positive 
realities those concepts of the state and of the rights of the individuals as con- 
trasted with the state, which have ever animated the constitutions of the 
American republics, in order that these concepts, preserved within each of our 
nations, may later be extended and become triumphant throughout the world," 

then the author himself accepts a possible basis of common action which he 
fixes, however, in the future. We believe that the future day of which he 
speaks will never come. He makes it contingent upon the realization within 
each of our republics of those concepts of the state and of the rights of the 
individual as contrasted with the state which have animated our various con- 
stitutions. This, everyone will admit, is not to be realized. The best thing 
about democracy is that it is life, that is to say evolution, the effort at perfec- 
tion, blunders, weakness, collapse, and then, — progress greater than has marked 
the past 

In the second part of his work Dr. Malagarriga deals with the various essential 
elements of legislation on bills of exchange and with the problems with which 
they confront the legislature. He analyzes the lex loci actus, the lex domicilii 
and lex patriae, and declares himself in favor of the law of domicile, "without 
admitting the procedure of renvoi nor acceptance of the exceptions provided 
for in article 74, paragraph 2 of the Uniform Law, or article 18 of the Conven- 
tion of 1912." (p. 116.) 

Concerning the form of a bill, its endorsement, the guaranty known as aval, 
acceptance, payment, recourse, and notice, as well as the promissory note, the 
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author has made a comparative study of the important legislation of the world, 
and particularly with reference to the uniform rules and the Convention of The 
Hague of 1012. This he has compared particularly with the law of Argentina. 

The appendix which occupies the last ten pages of Dr. Malagarriga's book 
has an unusual importance for an appendix. The author expresses the hope 
that there will be no further discussion in later international gatherings of the 
matter dealt with in article 74 of the Uniform Rules and articles 18 and 20 of 
the Convention, that is to say, of the conflict of the law of domicile and nation- 
ality. He says that since uniformity of criterion is impossible because neither 
the United States nor the other countries of the continent will accept The Hague 
rules, he is justified in hoping that no further useless discussion will be car- 
ried on. 

Yet he is not the first to see the difficulty here involved. Whoever examines 
the proceedings of the Buenos Ayres meeting of the' International High Com- 
mission will see that no effort was made to overcome the particular difficulty 
that he is dealing with, but rather that the effort was concentrated upon bring- 
ing about the existence of but two systems in the American hemisphere in place 
of the many that exist: one in the United States and the other in the Latin 
countries, which even to-day are separated rather by sentimental considerations 
than by substantial reasons. 

Here as in other places where the author is giving his own original point of 
view, his associations go somewhat further than is justified from a scientific 
point of view. He declares on page 281 that the chief interest in the meeting 
of the Pan-American Conference has been, beyond all discussion, that of the 
United States. 

"Now, as in 1889, the real motive of that country in fostering these meetings 
is the conquest of the markets of Central and South America, and in general 
the absorption within the orbit of its own influence of the republics of Iberian 
origin. From the very moment in which the government of the United States 
becomes aware of the fact that at least so far as bills of exchange legislation 
is concerned, the countries of Latin America show resistance to Yankee legis- 
lation, and rules resulting from European conferences and on the basis of the 
legal systems of Europe, from that moment the United States will give up its 
interest in this matter and will turn to other things wherein less opposition is 
shown by our peoples." 

There is no justification for the assertion that the United States is trying to 
conquer markets in any sense other than that of the most absolute reciprocity. 
The motto of our government in the Pan-American meetings has been a motto 
of complete co-operation based on perfect mutual respect There is no ground 
for. Dr. Malagarriga's suspicion that the United States is trying to make the 
markets of America a kind of colonial system. This country has something to 
buy and something to sell : that is true of the other countries of this continent ; 
and no jealousy can be justified by transactions which do not unjustly confer 
benefit or privilege on others. 

The statement that the United States upon finding a certain resistance to the 
imposition of our legal system upon the whole hemisphere will abandon what- 
ever happens to be on hand finds an immediate and singularly effective answer 
in the recent publication of a volume of 300 pages by the Central Executive 
Council of the International High Commission on the subject of bills of 
exchange. This council is composed of Secretary McAdoo, the Honorable John 
Bassett Moore and the Honorable L. S. Rowe. In this report, published by the 
council in the Spanish language, the fullest play as well as the foremost place 
is given to eminent jurists of Sputh and Central America, and not a single 
word appears to indicate the least desire on the part of this body to impose the 
legislation of the United States upon the countries to the south. 

The International High Commission is still in existence and is working 
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vigorously in its task of mutual benefit It is to be hoped that its labor will 
produce good results since among its resources it may count upon some of the 
best intelligence in the hemisphere. No small role in its work has been assigned 
to some distinguished countrymen of Dr. Malagarriga himself. 

To sum up, the book under consideration gives evidence of laborious study, 
a satisfactory assimilation on the part of the author of prevailing doctrines 
of law and an excellent comprehension of the matter as a whole. Nevertheless, 
there is a certain lack of maturity naturally due to the youth of the author, and 
a certain undue readiness to suspect others. It is to the interest of us all that 
the latter weakness be held in check, not alone among jurists but among all who 
write and speak. 

GunxERMO A. Shebwell 

Brooklyn, New York 



An Outline Sketch of English Constitutional History. By George Burton 
Adams. Published by Yale University Press, New Haven. 1918. pp. 208. 
$1.75- 

What Professor Adams has heretofore written on the English constitution 
has been addressed primarily to students and specialists in the field of 
medieval English constitutional history, and to them his teaching is well known. 
It is summed up in his Origin of the English Constitution, a work published 
in 1012. The present volume he clearly intends for a wider public. It is brief 
in compass, non-technical in language and not freighted with the paraphernalia 
of historical research wherewith to deter non-academic readers from its 
perusal It should prove valuable and stimulating to all who desire to acquaint 
themselves with the origin and development of Anglo-American conceptions 
of government and liberty. It is, however, a popular treatise on the English 
limited monarchy, the subject with which Mr. Adams' research has been con- 
cerned, rather than what he calls it, an outline sketch of English constitutional 
history, and it contains no account of many institutions of government that 
fall within the scope of the title which he has chosen. 

What is most original and significant in Mr. Adams' teaching is explained 
in large measure by the point of view from which he first approached the 
study of English institutions. He is not an Englishman and unlike the classical 
constitutional historians of England his outlook has never been insular. His 
starting point was not the history of England at all, but continental, and 
especially Frankish feudalism ; and it was his belief that the English constitu- 
tion is of feudal origin that first turned his attention to its study. The weight 
of recent expert opinion, based upon laborious investigations in the sources of 
medieval English institutional history, not a little of which Mr. Adams has 
himself inspired, undoubtedly supports his argument According to this, the 
central government of England is of Norman-French rather than of Saxon 
origin, as the classical school held; modern English political institutions have 
grown out of the feudal assembly of the Anglo-Norman kings ; and the limited 
monarchy is derived from the idea of contract implied in the feudal relation- 
ship between the king and his barons, an idea that was first given institutional 
expression in Magna Carta. 

What that much-quoted and much-misrepresented document really did, says 
Mr. Adams, 

"was to lay down two fundamental principles which lie at the present day, as 
clearly as in 1215, at the foundation of the English constitution and of all con- 
stitutions derived from it First that there exist in the state certain laws so 
necessarily at the basis of the political organization of the time that the king, 



